STATE OF VERMONT
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Case submitted on stipulated facts and legal briefs.
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APPEARANCES:

John W. Valente, Esq. for Personnel Connection/Sedgwick James
Keith J. Kasper, Esq. for Personnel Connection/Liberty Mutual
Andrew C. Boxer, Esq. for Ethan Allen/Travelers

STIPULATION:

1. Claimant was an employee of defendant, Personnah€xion, within the meaning of the
Vermont Workers’ Compensation Act (Act) from Deceanl, 1996 to February 23, 1997.

2. Claimant became an employee of defendant, EthamANithin the meaning of the Act on
February 24, 1997.

3. Both defendants were “employers” of claimantwwvitthe meaning of the Act within the
relevant time periods.

4, Sedgwick Insurance Company was the workers’ congigmsinsurance carrier for
defendant, Personnel Connection, from Decembe®96 wuintil January 14, 1997.

5. Liberty Mutual was the workers’ compensation insigeacarrier for defendant, Personnel
Connection, after January 14, 1997.

6. Travelers was the workers’ compensation insuranceet for defendant, Ethan Allen, on
and after February 24, 1997.

7. Pursuant to an interim order dated June 11, 19@&€elers has paid claimant all workers’

compensation benefits to which she is currentljtledt
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Claimant’s average weekly wage for the 12 weeksrpo March 7, 1997 was $305.53,
resulting in an initial compensation rate of $226.

The parties agree to the submission of medicakdscas Joint Exhibit I.

| SSUE:

The parties agree that the sole issue for decisiaich carrier is responsible for workers’
compensation benefits associated with claimant&dryial carpal tunnel syndrome.

EXHIBITS:

I: Claimant’s Medical Records

Il: Transcript of deposition of Jeannett Bressatb&rge taken July 14, 1997

[ Transcript of deposition of William A. BirgeD.O., taken February 12, 1998

IV:  Transcript of continued telephonic depositidriDs. Robert L. Van Uitert taken July 15
V. Transcript of deposition of Victor Gennaro, D.@ken June 26, 1998.

FINDINGS OF FACT:

1.

Personnel Connection hired claimant as a “whiteledrfor work in the manufacturing
plant of Ethan Allen Furniture for a job that beganDecember 2, 1996. The job was a
repetitive one that involved sanding marks on tledy puttying any holes, and doing
what needed to be done to fill and clean furnigo¢hat it could be stained. Claimant
worked 40 hours per week on bureaus, hutches,i@angnd armoires.

Claimant estimated that in the first three weekthefjob she began to notice swelling in
her hands which she treated by soaking her hartikimg over-the-counter medications.
Her hands felt better when she took some timendéite December to coincide with school
vacation.

A day or two after returning to work in Januarygiolant’s hands swelled again and she
noticed numbness in her fingertips which madefitatilt for her to hold on to things. As
a result, claimant sometimes dropped her sandedpsg@er, and blocks.

Claimant testified that at the end of January erlibginning of February, she felt electric
shock type shooting pains that started in her vanst radiated down to the hand and up to
the arm. She felt numbness, swelling and shogtamngs in her arms on a daily basis. The
pain, which continued 24 hours a day, sometimekamed her at night.

After claimant had been doing the sanding worlaféew weeks, Ethan Allen offered her a
job and arranged for a post-offer pre-employmensal by the company doctor, Dr.
Birge, who performed that physical on February1887.

Claimant reported a two-month history of arm pailt. Birge which he documented as
problems with her hands and wrists “since sheedastork at Ethan Allen.” Dr. Birge
determined that claimant needed a medical evaluafitier hands before he could certify
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her ability to do the job at Ethan Allen. He matkbat she was “not acceptable” for
employment.

Claimant was then referred to Dr. Bourgeois, herifigdoctor, for an arthritis screening.
He examined her on February 17, determined thadisheot have arthritis, and diagnosed
overuse syndrome of both hands. Also on Februarafter speaking with Dr.
Bourgeois, Dr. Birge agreed to give claimant aaem 90 day approval for working with
the stipulation that she return in 90 days for-avaluation. In his note for that date, Dr.
Birge wrote that he “could not with certainty s&gt claimant could tolerate the working
conditions based on what [he] suspect[ed] to bedsponse to either an allergen or the
overwork of the conditions of Ethan Allen.”

On February 24, 1997 claimant became a permanguibgee of Ethan Allen. For the
next two weeks, she continued the same white sgraimk that she had been doing there
when Personnel Connection was her employer.

On Friday, March 7, claimant complained of an igjtor her back while working on some
furniture. She continued to work until March 10emrshe told the company nurse about
her back injury and, for the first time, mentiorigdt she also had swelling and discomfort
in her hands because of the sanding work. Claiteéinivork at 12:30 that day and did
not return.

The white sanding job claimant did from the time slegan work for Personnel
Connection on December 2, 1996 until she left blergt Ethan Allen on March 10, 1997
remained unchanged.

On March 11 claimant saw Dr. Bourgeois who noted sine had slight swelling in her
hands and a negative Tinel’s sign bilaterally. NMbarch 12 she saw Dr. Birge for an
evaluation of her back and treatment for her hanHg. noted that she had negative Tinel's
and Phalen’s signs.

Claimant testified that after a few weeks duwvork, she felt that her back had improved
enough to allow her to return to work, but her loadntinued to have problems.

In April 1997 claimant was referred to a neurolog¥. Cherie O'Brien, who did nerve
conduction studies that confirmed a diagnosis latdéxial carpal tunnel syndrome which
was worse on the right.

On May 14 Dr. Larry Sisson operated on clai'sarght hand to release the carpal tunnel.
In his surgical note of that date he wrote, “Appdlseshe worked on some temporary
probational basis, eventually being hired lateh@spring. Her right hand has progressed
during that time interval.”

Three physicians testified by deposition is ttase: Dr. Birge who first examined claimant
for Ethan Allen and with whom she later treated, ®e&nnaro who performed a records
review for defendant Travelers, and Dr. Van Uitenb performed a records review for
defendant Liberty Mutual.
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At his deposition, Dr. Birge testified thatiohant’'s hands were in better condition on
March 12 than when he had seen her in February.opiied that she developed carpal
tunnel syndrome at the time she complained of shggiains which was in late January
1997. Dr. Birge explained that when he saw clatnmaiebruary, it had been after a full
day of work. At the time of the March visit, shedhnot worked for a couple of days and
had been taking anti-inflammatory medication.

Dr. Gennaro is an osteopathic physician whotmes in New Hampshire. He performs
35 to 50 carpal tunnel surgeries every year aradgnmedically more than that number of
patients with carpal tunnel syndrome. Defendaavélers retained him as its expert in
this case. Dr. Gennaro explained that classicatanpnel symptoms include shooting
type pains, hand numbness, dropping things, ant pehich awaken one from sleep. He
testified that the repetitive motion, gripping adension of the wrist with pressure of
white sanding could worsen carpal tunnel syndronteauld cause more damage to the
hands and wrists. Dr. Gennaro also testified @® symptoms are exacerbated by
activity.

After reviewing claimant’s medical records, beposition and recorded statement, as well
as the deposition transcripts of Dr. Birge and\zam Uitert, Dr. Gennaro opined that
claimant began developing carpal tunnel syndroni@ecember of 1996 as indicated by
claimant’s complaints of numbness. He further edithat the syndrome, caused by the
cumulative nature of the white sanding job, waseniiely than not fully established by
the end of January 1997. Noting that claimant@tdpworking because of her back, not
her hands, Dr. Gennaro concluded that there wavidence that work at Ethan Allen
between February 24 and March 7 accelerated oedxated claimant’s carpal tunnel
syndrome. Nevertheless, he agreed that claimanidinot have been doing the job after
her February 14 evaluation. He conceded that eaconld know with certainty when
claimant’s condition worsened because there wasmgpbbjective one could use from the
time before the surgery to compare with the coadibf the nerve at the time of the
surgery. And he agreed with the statement thaa# the exposure to the white sanding
“that’s causing the swelling, causing the tendsnitausing the carpal tunnel.”

Dr. Van Uitert, a neurologist in Massachuseitsy does not perform surgery, evaluated
this case for defendant Liberty Mutual by reviewalgimant’s medical records and her
deposition, as well as Dr. Birge’s deposition. tEgified that claimant had a repetitive
movement disorder which included arthralgia, tentirand carpal tunnel syndrome.

He also testified that claimant’s white sanding kvoeaused her carpal tunnel syndrome
which began in January 1997 and probably requineglesy by mid-February of that year.
Although he agreed that no one knew for certaimtitere of claimant’s condition when
her employer officially changed from Personnel Gaztion to Ethan Allen, he opined that
claimant’s white sanding work from February 24 tarigh 7 worsened her carpal tunnel
syndrome. That opinion was based on his knowleddgee natural progression of carpal
tunnel in general and claimant’s reported symptoiogly, particularly what she reported
on March 12 to Dr. Birge. The note for that visitluded a comment that the pain and
numbness in her hands had progressed to a pdiotléring her while driving “very badly
over the last month.”
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Dr. Van Uitert specifically testified that thentinuing repetitive activity claimant was
doing continued to cause further injury to her madierve as long as she was doing it,
regardless of who her employer was. He explaihatldarpal tunnel syndrome is a
cumulative process, “it’s a buildup . a gradual worsening over the course of time. The
continued working at the same job doing the sarpetiteve activity would cause a further
deterioration in the carpal tunnel syndrome, furttemyelinization of the nerve as long as
the irritant, which was the sanding job, continied.

CONCLUSIONS OF LAW:

1.

This case asks us again to grapple with the diffgquestion of which, among three
carriers, is liable for this claimant’s hand inggi Claimant’s white sanding job lasted
only 12 weeks. Sedgwick was on the risk for thet §ix weeks, Liberty Mutual for the
next four weeks, and Travelers for the last twoksee

Sedgwick James urges the Department to find tltanihot be the responsible carrier
because this claimant had not seen a doctor anddtadissed any time from work under
its watch. It argues that it would, therefore jln@ermissible speculation to find that
claimant’s CTS (carpal tunnel syndrome) manifestself at any time while it was on the
risk. Finally, Sedgwick maintains that this isagppropriate case for application of the last
injurious exposure rule, as defineddacher v. Rock of Age$66 Vt. 626 (1997), which
would place liability on Travelers.

Liberty Mutual agrees that if ever there werase for which the last injurious exposure
should be applied, this is it. It argues thathistory of the rule in this Department, the
Supreme Court’s recent footnote on the subjecttla@golicy reasons underlying the last
injurious exposure rule support its applicatiorthis case.

Travelers argues that a traditional aggravatiomacurrence analysis supports its position
that the Department should relieve it of liabilityClaimant did not suffer an aggravation
of her condition during the two weeks under itsehaflravelers maintains, because there
is no objective medical evidence to suggest ttmtmant’'s condition worsened between
February 24 and March 10. Consequently, Travelagss the Department to find a
recurrence and shift liability to Liberty Mutual.

The initial step in our analysis requires the pragmsignment of the burden of proof. In
what has become a case by case determination,afierethan not we place the burden of
proof on the insurance carrier which is attemptmeelieve itself of the burden of paying
compensation pursuant to a departmental orderedinpnary determinationlrask v.
Richburg BuildersOpinion No. 51-98WC (Aug. 26, 199&jrederick v. Metromalil

Corp, Opinion No. 25-97WC (Sept. 23, 199Bushor vMower's News Servic@©pinion
No. 75-95WC (Oct. 16, 19958miel vOkemo Realty Development CqrPpinion
N0.10-93WC (Aug. 24, 1993). Travelers, who wouddibthe burden under our
precedent, now argues that liability properly fatid iberty Mutual or Sedgwick James,
but does not justify shifting the burden to eitbéthose carriers. As a threshold matter,
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therefore, Travelers has the burden of proving ¢hator both of the two earlier carriers
must be liable.

There is general agreement that under Vermont WerK@mpensation law, gradual onset
injuries sustained on the job are compensatfampbell v. Savelbeyd 39 Vt. 31 (1990).
Carpal tunnel syndrome is one such gradual ongeyithis Department has long
recognized is suffered by workers who perform réipetmotions with their arms. See
e.g.,McCirillis v. Vermont Casting©pinion No. 62-98WC (Nov. 7, 1998jrederick v.
Metromail Corp supra;Suskawicx. The Book Pres©pinion No. 18-94WC (May 6,
1994).

As the arguments of the parties amply illustrdtes, Department has applied two analytical
tests in determining which carrier is liable inradual onset injury case: (1) traditional
aggravation-recurrence analysis, and (2) the stious exposure rule.

When presented by a gradual onset case in theagigna-recurrence context, we usually
ask a series of questions to determine which casiesponsible. Did a subsequent
incident or work condition destabilize a previoustgble condition? Had the claimant
reached a medical end result in her recovery vdnke carrier was on the risk before
moving to work under another carrier? Had shepdpreating medically before her
work moved from one carrier to another? Had thewhnt successfully returned to
work? Did her subsequent work, in this case thekwader Travelers, contribute to the
final disability? Sedrask v. Richburg Buildey©pinion No. 51-98WC (Aug. 26, 1998)
and cases cited therein. An affirmative answezatth of the questions as worded here
would lead to a conclusion that claimant sufferechggravation.

However, attempting to answer those questions effiatts in this case would be futile.

At no point during the 12 weeks that she worked asite sander was claimant’s
condition stable. A finding of destabilization wdptherefore, be meaningless. Her
need to treat medically continued. Travelers asdgbat she meets the successful return to
work standard because it was her back, not her,hbatdtook her out of work. Yet her
time on the job could hardly be called a successtuirn to work, especially in light of a
mid-February medical opinion that gave claimanyantentative 90 day approval to work
after finding her “unacceptable” for the sanding’kvo Most importantly, however,
Travelers urges us to find a recurrence becausertine last and most important factor, we
cannot find that the subsequent work contributetthédfinal disability. Sed?acher166

Vt. at 627-28 (a second incident constitutes agfagation” if it “aggravated, accelerated,
or combined with a pre-existing impairment to progla disability greater than would
have resulted from the second injury alone”). &aimant’s condition was one, which by
its very nature, worsened as her exposure to fieadihg agent continued. The unique
challenge in this case is that the worsening cabaajuantified.

In Pacher, the Court recognized that there aresCag®ere separate injuries all causally
contribute to the total disability so that it beasifficult or impossible to allocate
liability among several potentially liable emplogéer Id. at 628, n.2., citingort of
Portland v. Director Office of Workers’ Compensation Progrard82 F.2d 836, 840-41 &
n.3 (9th Cir. 1991). In such cases, the last iojig exposure rule would be appropriate,
making the last carrier liable for the full exteiftthe benefits.
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The last injurious exposure rule has at least tspets: “(1) proof of a compensable claim
and (2) assignment of liability between insurergcite omitted) Reynolds Metals v.
Rogers 967 P.2d 1251 (Or. App., Nov. 4, 1998). “Onds established that a condition
is work related, the rule assigns initial respottigitto the last period of employment
whose condition might have caused the disabilityd:

In deciding whether the last injurious exposure ruhther than a traditional
aggravation-recurrence analysis, should applyitodése, th&@acherCourt directs us to
determine first, whether this claimant sufferedo@ete injuries.” If she suffered
separate injuries, we then must determine whethar easually contributed to her
disability and whether it is difficult or imposseéoto allocate liability among the potentially
liable carriers.

Because it is a rule that is applicable to graduaket conditions that develop under more
than one employer, we interpret thacheruse of the term “separate injuries” to include
separate exposures.

In support of its contention that it should hetliable, Travelers relies on the opinion of
Dr. Gennaro who concluded that claimant’s carpahé&h syndrome was “fully
established” by the end of January 1997, thatfigsrbélravelers was on the risk. Dr.
Gennaro’s conclusion, however, must be considdmyavith contrary convincing
medical testimony, much of which came from him. r Eeample, he testified that the
repetitive motion, gripping and extension of theésiwvith pressure of white sanding could
worsen carpal tunnel syndrome and could cause damnage to the hands and wrists. Dr.
Gennaro also testified that CTS symptoms are ekatent by activity. Dr. Van Uitert
opined that carpal tunnel syndrome involves a logiJca gradual worsening over time.

As such, doing the same repetitive activity wowddse further deterioration as long as the
irritant continued. The irritant here was the whsanding work which continued
unabated for the duration of claimant’s work atd@enel Connection and Ethan Allen.
No objective medical evidence is available to coraplae condition of her hand at the time
claimant left her job, when Travelers was on tls&,nwith the condition of her hand at an
earlier point in time. However, the natural higtof the disease, nature of this claimant’s
work, her symptoms, and the convincing medicalrtesty combine to form in the mind
of this trier of fact the conclusion that it is regrobable than not that claimant’s work at
Ethan Allen causally contributed to her carpal elrsyndrome.

Once an initial determination of causationsigblished, the burden then falls to Travelers
to prove that claimant’s work under its watch dad contribute to her carpal tunnel
syndrome. With the convincing medical evidencepsupng the theory that all of
claimant’s white sanding work causally contributedher carpal tunnel syndrome and the
lack of convincing evidence to show a comparisoha@ncondition between the time she
worked under Travelers watch and any earlier gaititne, we are left with the conclusion
that it is impossible to allocate liability “amotige separate insurers?acher 628 Vt. at
628, n2.

Policy also dictates application of the rulehis case. When Ethan Allen became
claimant’s employer, claimant had seen a physisiao recommended that she not
continue with the sanding work given her hand amd groblems, then gave tentative
approval for a 90 trial. Ethan Allen had sentmant to that physician and had to have

7
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known of his advice. Yet it hired claimant to dooe with the sanding work, which all
experts agree could have exacerbated her carpaltaondition. These facts invoke the
rationale articulated iMcKearney v. Miguel's Stowaway Lod@gpinion No. 6-94WC
(Mar. 27, 1994), when this Department adopteddlseihjurious exposure rule.
“Subsequent employers may exercise care in plagorgers in appropriate positions so as
to not exacerbate existing conditions; that sanme@am might not be exercised were all
liability placed on the earlier employer for thenxsequences.”ld. at 9. Although the last
injurious exposure rule has not been applied iemeygears, largely because traditional
aggravation-recurrence analysis applied in those<a which the rule was proposed, this
case presents strong factual and policy basessfapplication.

Factually this case falls squarely within Becherdefinition of last injurious exposure
because cumulative trauma of white sanding caussdalaimant’s carpal tunnel
syndrome, her cumulative trauma was unabated,tasdot possible to determine at what
point in time her carpal tunnel syndrome began as stabilized. It is, therefore,
“difficult or impossible to allocate liability” amug these three carriers. Jea&cherl66

Vt. 628, n. 2. Furthermore, Ethan Allen had a roaldassessment performed which
specifically determined that she was unacceptailéhe job it kept her in.

By its very definition, the last injurious exquue rule requires that the claimant be
“exposed” to the offending stimulus for the dootrito be applicable. In this case, the
exposure to the deleterious sanding work continurgil claimant stopped working for
Ethan Allen. That she stopped working becauseepbhck does not change this
conclusion. Any perceived harshness from the amimh that a carrier on the risk for
such a short period of time is liable under theilgsirious exposure rule will have to be
remedied by our legislature. NothingRachersuggests that a short exposure under one
carrier would nullify application of the rule.

ORDER:

Under the last injurious exposure rule, Travelsnesponsible for benefits due claimant for her
work related carpal tunnel syndrome.

Dated at Montpelier, Vermont, on this 26th dayahuary 1999.

Steve Janson
Commissioner



